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RQ: What are the human rights of climate refugees in relation to the 1951 Refugee Convention?
To what extent can climate refugees be protected by the international legal regime despite its exclusion
from the 1951 Refugee Convention and 1967 Protocol?

The warming of the climate is beginning to reveal increasing human insecurities in high-risk areas
(Ecological Threat Register, 2020). New levels of ecological threats, food and water scarcity, and natural
disasters are sparking concerns that many may be forced to migrate or seek refuge abroad. The 2020
Ecological Threat Register suggests that as many as 1.2 billion people are at risk of displacement by
2050 as a result of climate change (Ecological Threat Register, 2020). These climate-induced migrants
fall outside of the legal definition of the 1951 United Nations Convention on the Status of Refugees and
the 1967 Protocol Relating to the Status of Refugees. This has serious implications for a rights-based
approach to tackling the looming challenge. While state actors have moved slowly to offer any remedy
to this issue, the international agenda is reluctantly beginning to turn to the question of climate
migration.
This paper will investigate the existing legal human rights understanding of migration in relation
to climate change, providing insight from the case of the Republic of Kiribati before establishing some
pathways for a rights-based approach to a protection regime for climate migrants and refugees. First,
the existing international refugee legal framework will be analyzed in light of climate-induced migration.
Second, the case of Kiribati will be brought forward as one of the states most susceptible to have climate
change play a push factor for mass emigration. Finally, we will provide future outlooks on the inclusion
of climate refugees in international law.

International Refugee Law & Climate-Induced Migration
The question of climate change-induced displacement can best be understood through the lenses of
refugee law or environmental law. As of now, no legal instruments address the issue and there is no
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international mandate for climate change refugee protection and assistance. The principle doctrine
addressing refugee rights is the 1951 Convention Relating to the Status of Refugees1. Article 1 (2) of the
convention defines a refugee as:

“Someone who is unable or unwilling to return to their country of origin owing to a well-founded fear of
being persecuted for reasons of race, religion, nationality, membership of a particular social group, or
political opinion2.”

This narrow and selective definition does not encompass climate refugees within its scope. As a status
and rights-based doctrine, the convention offers its beneficiaries basic standards of treatment amongst
which non-discrimination, non-penalization, and non-refoulement are the most widely recognized3. It
also focuses on various forms of assistance ranging from access to the courts, to work and travel
documentation4. Hence, the 1951 Convention is an important building block to human rights and the
international protection of refugees5. The 1967 Protocol relating to the Status of Refugees is another
important legal instrument that expanded the Convention’s applicability to refugees who fled after
January 1, 19516. It provides no further information on the matter of climate-related displacement7.

a) Defining Environmental and Climate Change refugees
In 1985, Essam El-Hinnawi, member of the United Nations Environment Programme (UNEP) produced
the most widely employed definition of environmental refugees8. He describes environmental
refugees as:

Those people who have been forced to leave their traditional habitat, temporarily or permanently,
because of a marked environmental disruption (natural and/or triggered by people that jeopardized
their existence and/or seriously affected the quality of their life9.
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Meanwhile, definitions have been presented as working papers in various United Nations bodies
defining climate refugees. Biermann and Boas offered the following definition for the United Nations
Framework Convention on Climate Change:

Climate refugees are “those who have to leave their habitats, immediately or in the near future,
because of sudden or gradual alterations in their natural environment related to at least one of three
impacts of climate change: sea-level rise, extreme weather events, and drought and water scarcity.10"

Despite increased attention towards working definitions, both of the terms remain unrecognized by the
UNHCR11. Recent developments in legal literature have expanded the definition encompassing the type
of relocation, what constitutes “being forced to flee”, the nature of environmental change and the
timeline of the changes (Docherty & al, 2009).

b) Protection Gap
The issue relating to the definition of refugees is that they exclude the increasing number of individuals
fleeing environmental catastrophes, who may receive fewer protections than other displaced
individuals. Some attempts have been made by the UNHCR to remedy the gap through various working
papers. In 2017, the body issued “Legal considerations on refugee protection for people fleeing conflict
and famine affected countries”12. This code for instance applies the 1951 Convention to individuals
fleeing armed conflicts in situations of drought famine13. Where an interaction exists between climate
change and conflict, protection has been expanded14. What the UNHCR refers to as a nexus dynamics
has been the closest solution to the protection gap in international law to date15.

Case Study Kiribati
To look at how international human rights law could protect climate migrants and refugees in practice
despite the protection gap, it is important to consider the monumental case of a Kiribati citizen suing
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New Zealand in 2019. The Republic of Kiribati, a small pacific island state with a population of around
100,00 people is a collection of 32 Coral Atolls. When climate change is often depicted to be impacting
the earth, most people think of these small pacific island states as we speak sinking into the sea16. The
case of Kiribati demonstrates clearly that this fear is warranted, with the World Health Organization
(WHO) indicating that since 1993, sea levels have risen 1-4mm annually, with an average elevation of
around 2 meters, the expected rise will exponentially increase the threat of submergence of the island,
which is without a doubt exacerbated by climate change17. These threats stem from issues such as,
Ocean acidification and increasing temperatures, as they are expected to rise by around 3,8 degrees in
2100. These are all exacerbated by an extremely poor per capita GDP of only around a thousand USD,
spelling the perfect climate change disaster18.
The case at hand has two parts to it, namely the New Zealand national courts and the United
Nations Human Rights Council. For the first part, according to New Zealand's national court's case
description, The defendant, Mr. Ioane Teitiota and his wife who moved to New Zealand from Kiribati in
2007, overstayed their visa after it had expired in October 2010. In order to remain in the country legally,
they applied for refugee status under the Immigration Act of 2009 which incorporated the 1951
Convention into national law19. He argued that he should be entitled to the status of a refugee “based
on changes to his environment in Kiribati caused by sea-level-rise associated with climate change”20.
This appeal was rejected by a New Zealand domestic court, the High Court, and finally, the Supreme
Court, which upheld the decisions made by the courts of lower instances in 2015. The courts essentially
argued that even though the native island Mr. Teitiota was from (South Tarawa) had been compromised
and did not have the carrying capacity for the current population due to “population growth,
urbanization, limited infrastructure, sudden onset of environment effects (such as storms) and slow-onset
processes (such as salinization and sea-level rise),” his migration had been “voluntary adaptive
migration” and was not forced under the refugee convention21. For this reason, they rejected his claims
and attempted to deport him as the demonstrated environmental conditions faced are not so parlous
that his life will be placed in jeopardy […] or that he could not live a substant life with dignity”22.
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In 2015, after the Supreme Court ruling, Mr. Teitiota turned to the UNDRC, claiming that by
deporting him, New Zealand had violated his right to life under the International Convention on Civil
and Political Rights (ICCPR) as sea-level rise and other climate change effects had rendered his return
impossible23. Furthermore, new evidence came to light that new violent land disputes had occurred on
the island due to environmental degradation ruining all land, rendering subsistence farming nearly
impossible and leading to the contamination of freshwater by saltwater24. All these factors would also
violate his right to adequate shelter, water, and food. His appeal at the HRC was denied because the
council claimed there was insufficient evidence to convince New Zealand as the state of Kiribati was
using all available resources to combat the issues, therefore, under the legal conditions, the court
decided that he was not being persecuted. However, not all Council members agreed. In January of
2020, when the ruling was issued, Duncan Laki Muhumuza of Uganda, stated the following; “conditions
of life laid out by the author – resulting from climate change in the Republic of Kiribati, are significantly
grave, and pose a real, personal and reasonably foreseeable risk of a threat to his life under Article
6(1)”25. This became part of a landmark movement as the committee clarified that individuals seeking
asylum status are not required to prove they would face immense harm, as climate-induced harm
through both sudden-onset events and slow-onset, could through valid reasoning trigger an individual
need to cross the border to seek protection from climate change26. This UNHRC ruling became the first
instance in which a UN human rights body saw a complaint from an asylum seeker fleeing from a location
affected by climate change and even though the case did not go through in Mr. Teitiota’s favor, it
continues to be of importance for climate migrants and asylum seekers. The UNHRC further made a plea
to the international community to stand up for their legal human rights obligation, in the face of climate
change renewing their efforts to mitigate the negative impacts. Without true national and international
efforts, climate change may force more violations of states' human rights obligations. “Given that the risk
of an entire country being submerged underwater is an extreme risk, the conditions of life in such a
country may become incompatible with the right to life”27.
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Conclusion
In conclusion, as this paper has demonstrated, the 1951 refugee convention is currently not
appropriately designed and used regarding environmental migrants and refugees. Their situations, as
seen in the Kiribati case, demonstrate they are outside of the scope, however, the case also
demonstrated very clear connections between fundamental human rights. The consistent violation of
these fundamental human rights due to climate change-induced events and situations should become
states' priorities when designing policy and future environmental human rights. Finally, as indicated, the
concepts of “climate refugee” and “environmental” refugees have not yet been recognized by the
UNHCR or international courts, either establishing a broadened refugee status under the current
convention or the adoption of these new statuses and future conditions under future international legal
frameworks. It is paramount that those who have been displaced and damaged by environmental
impacts must be protected more than they currently are, as their lives are affected more rapidly than
ever, the human rights frameworks are stalling.
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